
 
 
 
 
 
 
 
  

Andrew J. Hill III 
Email address:  ahill@bbga.com   
 
November 4, 2021 
 
Via Email 
Bulloch County, Georgia 
 
Re: In Re: National Prescription Opiate Litigation 

Case No. 1:17-mdl-2804, United States District Court for the Northern  
District of Ohio, Eastern Division (Hon. Dan A. Polster) 

 
Dear Client: 
 

Earlier this year, opioid distributor defendants McKesson Corporation, 
AmerisourceBergen Corporation, and Cardinal Health, Inc., and opioid 
manufacturer defendants Johnson & Johnson, Jannsen Pharmaceuticals, Inc., 
Ortho-McNeil-Janssen Pharmaceuticals, Inc., and Janssen Pharmaceutica, Inc. 
(collectively the “Settling Defendants”) reached separate settlement frameworks 
(referred to as the “National Distributor Settlement” and the “J&J Settlement”) 
with certain states and local government entities for a collective $26 billion.  The 
National Distributor and J&J Settlements are attached for your review and more 
information regarding these settlements can be found at 
https://nationalopioidsettlement.com/.   
 

In order for the National Distributor and J&J Settlements to become 
effective, enough states and local government entities must agree to participate 
in the settlements.  If, in the Settling Defendants’ discretion, not enough states 
and local government entities agree to participate in the settlements, the Settling 
Defendants can back out of the settlements, the settlements will not become 
effective, and litigation against the Settling Defendants will continue in In Re: 
National Prescription Opiate Litigation, MDL 2804 (the “MDL”). 
 

The National Distributor and J&J Settlements have widespread support 
from the Plaintiffs’ Executive Committee, which represents the interests of local 
governments and leads the MDL, and the MDL Judge.  The National Distributor 
and J&J Settlements also have widespread support in the State of Georgia, 
including from Governor Brian Kemp, Attorney General Chris Carr, and 
attorneys representing all of the other Georgia litigating cities, counties, sheriffs, 
and hospital authorities.  We believe the National Distributor and J&J Settlements 
are the best way to maximize recovery to the State of Georgia and Georgia local 
government entities from the Settling Defendants and ensure that resources flow, 
particularly sooner rather than later, to local governments to abate the opioid 
epidemic.  
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In anticipation of the National Distributor and J&J Settlements, which have been the 

subject of negotiations since October 2019, there have been discussions concerning how to allocate 
settlement funds between the State of Georgia and Georgia local government entities.  We have 
been actively involved in these discussions and the resultant Memorandum of Understanding 
(“MOU”) between the State of Georgia and Certain Local Government Entities.  A copy of the 
MOU, which only concerns the National Distributor and J&J Settlements and does not impact any 
claims you have pending against other defendants in the MDL, is attached for your review. 1  A 
copy of the represented local government entities involved in the MOU is also attached.   

 
The purpose of the MOU is to maximize the monetary recovery from the National 

Distributor and J&J Settlements to the State of Georgia and local government entities and to 
memorialize an agreement between the State of Georgia and certain Georgia local government 
entities regarding how settlement funds will be distributed intrastate before the State of Georgia 
officially joins the National Distributor and J&J Settlements.  We believe your agreeing to the 
MOU is in your best interests and in the best interests of all our clients.   

 
Section III of the MOU describes how funds allocated to Georgia by the National 

Distributor and J&J Settlements will be allocated intrastate.  At least 70% of the funds must be 
used for future abatement purposes. 

 
Participating Local Governments will receive 25% of the funds allocated to Georgia under 

the National Distributor and J&J Settlements.  Those funds will be paid to the national Settlement 
Administrator and distributed in accordance with the conditions in the settlements and the 
additional conditions contained in Section III of the MOU.  Section III provides that: (1) if a county 
who is a Participating Local Government has a sheriff who is listed as a Litigating Subdivision in 
Exhibit C of the National Distributor Settlement, at least 9.45% of the funds paid to the county 
will be allocated to the county’s sheriff; (2) if a county who is a Participating Local Government 
has a hospital that is listed as a Litigating Subdivision in Exhibit C of the Distributor Settlement 
Agreement, at least 2% of the funds paid to the county will be allocated to the hospital; and (3) if 
a county who is a Participating Local Government has a school district that is listed as a Litigating 
Subdivision in Exhibit C of the National Distributor Settlement, at least 1% of the funds paid to 
the county will be allocated to the school district.    

 
It is not possible for us to provide a precise amount of recovery for each local government 

entity under the MOU.  Many variables, including nationwide levels of participation among states 
and local government entities, will impact the amount of money the State of Georgia will receive 
under the National Distributor and J&J Settlements and, therefore, the amount of money that will 
be allocated to local governments subject to the provisions of the MOU.  However,  we are working 
with individuals who have created recovery models, and have been appointed by the MDL Judge 

 
1 Please be aware that, as discussed in Section VI of the MOU, the MOU is conditioned on the passage of a “Litigation 
Bar” (a prohibition of litigation against the Settling Defendants for claims released in the settlement agreements) by 
the General Assembly and approval of the same by the Governor.  Although we anticipate a Litigation Bar being 
passed and approved, the MOU will become null and void if a Litigation Bar is not enacted by July 15, 2023.    
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to create recovery models under the settlements, to provide a range of recovery for each of our 
clients.   
 

The State of Georgia will receive 75% of the funds allocated to Georgia by the National 
Distributor and J&J Settlements.  At least 40% of the State’s share will be expended on a regional 
basis, which will benefit you and all other local government entities.  As detailed in Section III of 
the MOU, the State of Georgia will be divided into Regions at a future date.  Funds will be 
distributed to each Region based on an assigned regional allocation percentage.  The original 
regional allocation percentage will be based on the Negotiation Class Allocation Model, which is 
based on the following: (1) opioid use disorder cases; (2) overdose deaths; and (3) the number of 
opioids distributed at the county level.  The Negotiation Class Allocation Map, which includes 
calculations for each county in the United States, can be found here: 
https://allocationmap.iclaimsonline.com/.2  Following the original regional allocation percentages 
calculated using the Negotiation Class Allocation Model, the regional allocation percentages will 
be recalculated every three years based on the following metrics: (1) number of fatal opioid 
overdoses within the Region; (2) non-addition treatment morphine milligram equivalents (MME) 
shipped into the Region; and (3) addiction treatment MME shipped into the Region. 

 
We recommend that you agree to be bound by the MOU, which has the unanimous 

support of attorneys representing all of the Georgia litigating local government entities, and 
agree to participate in the National Distributor and J&J Settlements for the following 
reasons: 
 

1. Maximize your recovery.  The National Distributor and J&J Settlements are dependent 
on levels of participation by states and local government entities.  Your participation is critical to 
these settlements becoming effective.  Further, the incentives built into the settlements reward 
higher rates of participation with accelerated and larger payments.  We believe that the settlements 
and the MOU are the best way to maximize the recovery for the State of Georgia, you, and all of 
the Georgia litigating local government entities from the Settling Defendants.   

 
2. You do not want to be on the outside looking in.  The National Distributor and J&J 

Settlements have the support of the Plaintiffs’ Executive Committee, the MDL Judge, and all of 
the attorneys representing Georgia litigating local government entities, and we expect that all 
litigating local government entities will elect to participate in the settlements, as they did when the 
Negotiation Class was an available option in 2019.  Being one of the few local government entities 
that does not participate in the settlements may result in your claims being overlooked or ignored 
by the Settling Defendants, significantly delay or eliminate the opportunity for pre-trial resolution 
of your claims against the Settling Defendants, and risk your claims being subject to state legislated 
litigation bars or additional bankruptcies.  

 

 
2 As you recall, you previously agreed to the Negotiation Class Allocation Model when you opted to join the 
Negotiation Class in 2019.  Although certification of the Negotiation Class was reversed by the Sixth Circuit, and the 
Negotiation Class is no longer being used as a settlement vehicle, the Negotiation Class Allocation Model is still being 
utilized to allocate settlement funds.   

https://allocationmap.iclaimsonline.com/
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3. Reduce your workload.  All non-trial track cases in the MDL, including your case, have 
been stayed.  Accordingly, your involvement in this litigation has largely been your cooperation 
in the Plaintiff Fact Sheet process and you have not had to devote significant time to fact discovery 
or expert hiring and discovery.  However, if you decide not to participate in the National 
Distributor and J&J Settlements, the Court has ordered that the stay of your case be partially lifted 
– the “Non-Participating Subdivision” case management order partially lifts the MDL stay for 
subdivisions who decline to participate in the settlements and sets deadlines for completing 
updated Plaintiff Fact Sheets, producing documents, identifying suspicious orders, identifying 
experts, and providing a detailed explanation of the damages, abatement, and other relief sought.  
(Doc. 3795).  The Court’s order sends a strong message to local government entities that don’t 
participate in the settlements.  You should expect to devote hundreds of hours to discovery, 
document production, experts, depositions, and damages calculations next year if the stay of your 
case is partially lifted.  Consider whether this is feasible for you.   

 
4. Attorneys’ Fees and Costs.  Under the National Distributor and J&J Settlements, 

attorneys can seek fees from a separate Contingency Fee Fund, which will be administered by a 
Fee Panel, if they waive their contingency fee agreements with their clients.  If attorneys seek to 
enforce their contingency fee agreements, their fees will be capped at 15%.  (Doc. 3814).  The 
intent of the Contingency Fee Fund is to maximize the recovery of participating states and local 
governments.  Assuming the settlements go into effect, and you participate in the settlements, we 
intend to seek fees from the Contingency Fee Fund and waive our contingency fee contract.   

 
Under the National Distributor and J&J Settlements, attorneys can also seek reimbursement 

of litigation costs from a separate Litigating Subdivision Cost Fund, which will be administered 
by the Cost and Expense Fund Administrator.  Like the Contingency Fee Fund, the Litigating 
Subdivision Cost Fund is intended to maximize the recovery of participating states and local 
governments.  Assuming the settlements go into effect, and you participate in the settlements, we 
intend to seek reimbursement of the costs associated with your case from the Litigating 
Subdivision Cost Fund.   

 
 At this time, we cannot provide an estimate on the amount of fees or costs that may be 

awarded given the multiple variables involved, including the level of participation in the settlement 
agreements, the number of firms that may apply to the funds, and the discretion of the 
panel/administrator in making any fee or cost awards.  However, a detailed discussion of the 
attorneys’ fees and costs funds set up by the settlement agreements can be found in Exhibit R to 
the National Distributor and J&J Settlements. 

 
In accordance with Section VII of the MOU, a local fee fund called the Local Government 

Cost and Fee Fund will also be established for attorneys representing participating Georgia local 
government entities.  The Local Government Cost and Fee Fund is the local fund from which we 
intend to seek fees and costs for our work.  As provided in Section VII, participation in the local 
fund requires us to waive enforcement of our contingency fee agreements with our clients, seek 
fees from the national funds discussed above, and not collect more for our work than we would 
under our contingency fee agreements.  Again, at this time, we cannot provide an estimate on the 
amount of fees or costs that may awarded from the Local Government Cost and Fee Fund given 
the multiple variables involved.   
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We recommend that you agree to be bound by the MOU and participate in the 

National Distributor and J&J Settlements.  For your convenience, we have included a draft 
resolution for you to agree to be bound by the MOU and participate in the National 
Distributor and J&J Settlements.  The following documents, which are attached as exhibits 
to the resolution, will need to be executed by a duly-authorized representative:  

 
1. Exhibit A: Acknowledgment and Agreement To Be Bound By Memorandum of 

Understanding; 
 

2. Exhibit B: Subdivision Distributor Settlement Participation Form; and  
 
3. Exhibit C: Janssen Settlement Participation Form.  

Upon receipt of this letter, please advise us of the date of the meeting where the resolution 
will be considered.   

 
If you agree to be bound by the MOU and participate in the National Distributor and 

J&J Settlements, please send us a copy of the resolution and executed Exhibits A, B, and C 
by December 8, 2021.  It is critical that we receive these documents by December 8, 2021 
because the State of Georgia will not join the National Distributor and J&J Settlements until 
it receives acknowledgments from all of the Georgia litigating local government entities.  If 
the State of Georgia does not join the settlements, Georgia local government entities will not 
have the option to participate in the $26 billion National Distributor and J&J Settlements.   
 
 If you do not want to be bound by the MOU, and do not intend to participate in the 
National Distributor and J&J Settlements, you must contact Sara Schramm at 
sschramm@bbga.com or 706-354-4000 by November 22, 2021. 
 
 If you have questions, please feel free to contact Sara Schramm.   
 

Sincerely, 
 
  /s/ Andrew J. Hill III 
 
  Andrew J. Hill III 
 
AKH/AJH/slh 
Enclosures  
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