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IN THE SUPERIOR COURT OF RICHMOND COUNTY  

STATE OF GEORGIA 

 

AUGUSTA PRESS,     ) 

THE AUGUSTA CHRONICLE,   ) 

AND WJBF-TV     ) 

         ) 

Plaintiffs,          )      Civil Action File No. 2021RCCV00274 

       ) 

v.       ) 

        ) 

THE CITY OF AUGUSTA, RICHMOND )  

COUNTY,     )    

        ) 

Defendants.      ) 

___________________________________ ) 

 

BRIEF OF THE GEORGIA MUNICIPAL ASSOCIATION, INC. AS AMICUS CURIAE 

IN SUPPORT OF DEFENDANT CITY OF AUGUSTA, RICHMOND COUNTY  

 

 

Amici Curiae, Georgia Municipal Association, (hereinafter “GMA”) respectfully submits 

the following brief in support of Defendant City of Augusta, Richmond County (“City of 

Augusta”) a Georgia Municipal Corporation, in the above-styled action. 

 

I. INTRODUCTION AND STATEMENT OF INTEREST 

 GMA is a nonprofit corporation created for the purpose of improving municipal 

government in the State of Georgia. Its membership is comprised of Georgia municipalities and 

consolidated governments and includes approximately 537 such local governments in which more 

than 99% of the State’s municipal population resides, and in which approximately 43% of the 

State’s total population resides.   

GMA periodically files amicus curiae briefs in cases, such as the one at bar, which are of 

interest to local governments statewide. This legal issue is critical for Georgia cities as, if Plaintiffs 

are permitted to override the clear meaning of O.C.G.A. § 50-18-72(a)(11), forcing disclosure of 
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the identities of applicants who are no longer or never were under consideration for employment, 

it could put all agencies under the act, including cities and potential city job applicants, in a highly 

uncertain position. Even more concerning, if the Plaintiffs are successful in this action, this could 

set a dangerous precedent whereby the press may seek interpretations of other statutes as they see 

fit, in conflict with the clear intent of the Georgia General Assembly.  

GMA conducts extensive training for city officials on the issue of open records and has 

always urged member cities to follow the highest standards of transparent and ethical practices. 

However, exceptions to the Open Records Act were passed into law for good reasons, in this 

instance the ability of local governments to attract the best job applicants for key positions. But 

for this clearly articulated exception from the Open Records Act, potential qualified job candidates 

could be hesitant to apply due to concerns that their current employers would find out that they 

were applying for other jobs, which could put their current employment at risk. This would 

negatively impact the hiring City by limiting the pool of applicants, as well as those individuals 

who might otherwise apply for the job but feel unable to do so due to fear of retaliation from their 

current employer. It is therefore in the public interest that the Open Records exception contained 

in O.C.G.A. § 50-18-72(a)(11) be protected. 

 

II. STATEMENT OF FACTS 

 Amicus, the Georgia Municipal Association, Inc., adopts the description of the facts of this 

case contained within the brief of Defendant, City of Augusta.  

 

III. ARGUMENT AND CITATION OF AUTHORITY 

1. O.C.G.A. § 50-18-72(a)(11) clearly states that “all documents concerning as many as 

three persons under consideration whom the agency has determined to be the best 
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qualified for the position shall be subject to inspection and copying”. 

 

As the Defendants correctly stated in their Reply Brief "[a]s many as three" means "up to 

three but not more than three". “As many as” sets a clear maximum level. This is not a matter of 

opinion but rather a basic question of linguistic comprehension. Interestingly, when the General 

Assembly last made significant changes to the Open Records Act in 2012, it retained, but relocated, 

the phrase “as many as” within this exemption, i.e., the phrase was specifically struck along with 

some of the other long-existing language in the exemption and added back with the updated 

language. 2012 Georgia Laws Act 605 (H.B. 397). The General Assembly clearly recognized that 

the language stated “as many as three” and chose to reimpose such language at that time, with no 

need to clarify its meaning. The phrase “as many as three” chosen by the General Assembly is 

clear on its face. It does not mean “at least”, “at a minimum”, “no less than”, or any other 

combination of words the General Assembly could have chosen to use within this statutory 

provision but did not.  

The Defendants have accurately cited to numerous instances in Georgia jurisprudence and 

statute where the phrase “as many as” has been used to mean up to but not more than, including 

Alexander v. Dekalb Countv, 264 Ga. 362, 444 S.E. 2d 7 43 (1994), Delta Cascade Partners, II v. 

Fulton County, 260 Ga. 99, 390 S.E.2d 45 (1990), and Black v. Black, 292 Ga. 691, 740 S.E.2d 

613 (2013).  

Further, in this statute under consideration, the phrase “as many as” is not used in a silo. 

Within the same sentence the statute provides that personal information should only be released 

for those “persons under consideration”, i.e. those candidates that are still being reviewed, and are 

in the running for the position. An example of where the phrase “under consideration” is used in 

another statute is in O.C.G.A. § 9-11-11.1 (c)(2) which concerns anti-SLAPP (Strategic Lawsuits 
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Against Public Participation). This Section provides that “an issue of public interest or concern” 

shall include “[a]ny written or oral statement or writing or petition made in connection with an 

issue under consideration or review by a legislative, executive, or judicial body, or any other 

official proceeding authorized by law.” (Emphasis added) As in O.C.G.A. § 50-18-72(a)(11), in 

anti-SLAPP cases, issues “under consideration”, are matters that are presently being deliberated, 

debated, or discussed. Whereas, by contrast, issues which are no longer “under consideration” have 

been removed from governmental discussion and are therefore no longer “an issue of public 

interest”. In the present instance, the City of Augusta had already discounted and dismissed all 

other candidates as being unsuitable for the position, leaving only one who was still “under 

consideration” and awaiting discussion and action by the City. Because they are not “under 

consideration”, records relating to all eliminated candidates are excluded from Open Records 

pursuant to O.C.G.A. § 50-18-72(a)(11). 

Furthermore, regardless of whether Plaintiffs argue that in drafting O.C.G.A. § 50-18-

72(a)(11) the General Assembly actually meant something other than what they passed into law, 

in accordance with clearly established precedent their argument is fruitless. The Georgia Court of 

Appeals in Moosa Co., LLC v. Comm'r of Georgia Dep't of Revenue, 838 S.E.2d 108, 112 (Ga. 

Ct. App. 2020), citing Malphurs v. State, 336 Ga. App. 867, 870-871, 785 S.E.2d 414 (2016) held 

that “[t]he General Assembly does not enact a general intention; it enacts statutes. Statutes have 

words, and words have meanings. It is those meanings that we interpret and apply, not some 

amorphous general intention.”  

Thus, following the Supreme Court of Georgia’ holding in Patton v. Vanterpool, 302 Ga. 

253, 254, 806 S.E.2d 493, 495 (2017), we must:  

presume that the General Assembly meant what it said and said what it meant. To 

that end, we must afford the statutory text its ‘plain and ordinary meaning,’ we must 



5 

 

view the statutory text in the context in which it appears, and we must read the 

statutory text in its most natural and reasonable way, as an ordinary speaker of the 

English language would. 

 

Therefore, GMA respectfully requests that this court follow the holdings of the Georgia 

Supreme Court and Court of Appeals and applies to O.C.G.A. § 50-18-72(a)(11) its plain and 

apparent meaning. 

 

2. If local governments were required to release personal information from “at least” 

three candidates, this would put both local governments and job applicants in a highly 

uncertain position. 

 

The Open Records Act exception in O.C.G.A. § 50-18-72(a)(11), which limits local 

governments’ obligation to disclose applicants for department and agency heads to up to three 

applicants who are under consideration as finalists for a position, assists in attracting high-quality 

candidates and protects applicants interested in exploring a career move from retaliation by their 

current employers. Thanks to this exception, an individual can apply for a high-level job with a 

local government without being concerned the public – and the individual’s current employer – 

will find out about it, until such time as the individual is declared a finalist for the position. This 

allows the individual’s interest in pursuing other job opportunities to stay private and protects 

against potential negative repercussions from the individual’s current employer, until it is clear the 

individual is in the running for, and has a chance to be offered, the new job. At that point, once the 

individual is actually being considered for the job, the public has a legitimate interest in records 

relating to the application. However, even then, the individual has the right to withdraw from 

consideration, and in doing so, prevent application records from being made public and ultimately 

protecting personal privacy.  

By limiting the number of disclosures to “as many as three” applicants, the General 
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Assembly narrowed the number of applicants to only those in the top tier for consideration. 

Further, by allowing applicants, up until 14 days before a final decision is made, to withdraw their 

candidacies rather than have their applications disclosed, the General Assembly recognized the 

importance of protecting the privacy interest of an applicant who ultimately would not be 

considered for the job. In doing so, the General Assembly established a procedure under which 

highly qualified individuals could apply for government jobs without fear of losing their existing 

jobs in the process.  

If the phrase “as many as” in O.C.G.A. § 50-18-72(a)(11) were changed to mean “at least” 

or something analogous, what effects would this have on the hiring processes of local 

governments? Such a situation would leave many unanswered questions, namely: What would 

happen if there were not “at least” three applicants for the position? What if there were “at least” 

three applicants initially but several were quickly discounted as they did not meet the necessary 

criteria? Should the information of such discounted applicants be released to the public despite 

these applicants having no chance at being hired for the position, thereby making it known to their 

current employers that they applied for the position? Should the local government alert the 

discounted applicants to give them the option of removing themselves from consideration prior to 

their personal information being released? If local governments were mandated to release the 

personal information of “at least” three candidates, there are no good answers to the above 

questions. 

O.C.G.A. § 50-18-72(a)(11) provides that “[p]rior to the release of these documents, an 

agency may allow such a person to decline being considered further for the position rather than 

have documents pertaining to such person released.” (Emphasis added). Therefore, following this 

provision, if there were only three applicants and the local government dismissed one of the three 
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due to inadequate qualifications, would the local government be prevented from giving the 

discounted candidate the opportunity to withdraw lest the local government fall afoul of the “at 

least three” requirement? What effect would this have on local government’s hiring prospects for 

executive heads of agencies? Knowing that, even if the local government would not ultimately 

think they were among the most qualified applicants for the job, they might still have their 

information released to the press might well make many eligible candidates eager for career 

advancement reluctant to apply.  

Good candidates for such positions are highly skilled specialists with many professional 

opportunities. Rather than potentially exposing themselves to a public “vetting” by the press, or 

potentially losing their current job, such possible candidates might well choose to instead apply 

for a private sector job where their candidacies are not made public. Applicants for executive head 

positions are not politicians, they are experts in their chosen profession. Many could easily find 

work in the private sector, away from public scrutiny. However, some of these highly qualified 

individuals are motivated by their calling to serve the public. The chilling effect the practice of 

disclosing records of applicants who are not actually under consideration for a high-profile job 

might have on local government hiring could lead to the best candidates looking elsewhere. This 

situation would disadvantage Georgians, who deserve their agencies to be run by the best 

candidates for the job.  

 

IV. CONCLUSION 

The GMA “Handbook for Georgia Mayors and Councilmembers” begins its section on 

Open Records thus: 

All government, of right, originates with the people, is founded upon their will only, 

and is instituted solely for the good of the whole. Public officers are the trustees 
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and servants of the people and are at all times amenable to them. The people of this 

state have the inherent right of regulating their internal government. Government is 

instituted for the protection, security, and benefit of the people; and at all times they 

have the right to alter or reform the same whenever the public good may require it” 

(Ga. Const. Art. I, Sec. II, Par. I et seq.). These words in the Georgia Constitution 

are the starting point for any consideration of Georgia’s laws on open meetings and 

open records. They are a reminder that government is created by and for the people 

to promote the common good and that public officials and employees are the 

servants, not the masters. 

However, this does not mean that absolute transparency is always in the best interests of 

the citizens cities serve. The General Assembly understood this when it passed O.C.G.A. § 50-18-

72. Every exception contained therein was included for good reason, including that proffered by

O.C.G.A. § 50-18-72(a)(11).

In the case at bar, there is only one candidate under consideration by the Augusta 

Commission. The Commission may now decide to offer this one remaining candidate the job, or 

they may decide to continue to pursue recruitment options. The other applicants were removed 

from consideration and their applications will not be considered by the Commission. Therefore, 

these applicants are not under consideration for the position. Releasing the personal information 

of these unsuccessful applicants is not required under Georgia law. Such a release would also 

unnecessarily damage those candidates and the prospects of all Georgia cities to hire top quality 

candidates in the future. 

Therefore, Amici Curiae respectfully asks this Court to enforce the plain meaning of the 

words passed by the General Assembly and find in favor of the Defendants in this case. 

Respectfully submitted this 3rd day of May, 2021. 

/s/ Rusi C. Patel  

Rusi C. Patel – 495808 

General Counsel  

rpatel@gacities.com 
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/s/ Gwin Hall 

Gwin Hall – 186810 

Senior Associate General Counsel 

ghall@gacities.com  

 

/s/ Emily Hirst 

Emily Hirst - 295276  

Assistant General Counsel 

ehirst@gacities.com  

 

 

Georgia Municipal Association  

201 Pryor Street SW  

Atlanta, Georgia 30303  

(404) 688-0472 
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CERTIFICATE OF SERVICE 

 

I hereby certify that the above and foregoing BRIEF OF THE GEORGIA MUNICIPAL 

ASSOCIATION, INC. AS AMICUS CURIAE IN SUPPORT OF DEFENDANT CITY OF 

AUGUSTA, has been filed on this date with the Clerk of Court using the PeachCourt e-filing 

system, which will automatically send e-mail notification of such filing to the following attorneys 

of record. I further certify that I have this date served a true and correct copy of the within and 

foregoing by delivering a copy of same VIA UNITED STATES MAIL to counsels of record as 

follows: 

David E. Hudson  

Hull Barrett, P.C.  

PO BOX 1564  

Augusta, GA 30903 

 

Attorney for Plaintiffs  

 

 

Wayne Brown 

Samuel E. Meller 

Augusta, Georgia Law Department  

535 Telfair Street,  

Building 3000 Augusta,  

Georgia 30901  

(706) 842-5550  

wbrown@augustaga.gov 

smeller@augustaga.gov 

 

Attorney for Defendant 
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